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SUMMARY

In Greek mythology, Procrustes had a bed that, he claimed, would fiteveryone In
order to reconcile this claim with reality, any guest who was too tall would have his feet
chopped off, while the short visitor would be stretched to fit the bed. The Commussion’s
decision to adopt the Arbitron Metro Survey Area for the purpose of evaluating compli-
ance with the Multiple Ownership Rules 1s a similarly disastrous one-size-fits-all effort

I'he Commisston’s adoption of an Arbitron-defined market is defective on at least
four counts. First, whereas the FCC is charged with regulating 1n the public interest and 1s
accessible to all interested parties, Arbitron carries only a profit incentive to be responsive
to 1ts subscribers. (Moreover, as a monopoly, its incentive to respond to anyone 1s less
pronounced.) Because the goals of Arbitron and the FCC are notidentical, the reliability
of the Arbitron definition for FCC purposes 1s suspect. Indeed, relying on Arbitron yields
arbitrary and capricious results

[n addition, the FCC may not surrender to a private entity its responstbility to regu-
late spectrum pursuant to the public interest.  Often, stations included in a market by Arti-
bron do not actually competce tor listeners with a station that 1s the subject of a proposed
transaction. In such instances, partics must be allowed to overcome any presumption m
tavor of the Arbitron-defined market  Without clarification from the FCC on this point,
the new market definition unlawfully delegates the Commussion’s responsibilities to a prt-

vate entity

Furthermore, the FCC failed to consider Main Street’s arguments against undue



n

reliance on the Arbitron MSA to cvaluate comphiance with the Multiple Ownership Rules.
Use of @ market definition derived solely from the Arbitron MSA retains alt of the defects
ol an inflexible approach under the previous market definition, and adds new defects as
well.

Finally, noncommercial stations may contribute to diversity of viewpoints in a mar-
ket. but by definition they do not compete economically for advertisers. Thus, the FCC’s
decision to count noncommercial radio stations as if they compete for advertisers with for-

profit licensees fhies in the tace of the Commuission’s own regulatory scheme.
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Main Street Broadcasting Company Incorporated (“Main Street”), by counsel,
hereby petitions the Commission to reconsider aspects of the definition of radio markets
adopted 1 the Report and Order and Notice of Proposed Rulemaking, FCC (13-127, re-
leasced July 2, 2003 (heremafter “Order”). In the Order, the Commission concluded that it
would no tonger evaluate complhiance with the Multiple Ownership Rules by relying on
radio signal propagation contours to define the relevant market. Instead, the Arbitron
Metro Survey Area (“MSA”) will replace overlapping contours as the “presumptive” mar-
ket relevant to a proposed transaction. Order at 274. The Commission also decided that
noncommercial radio stations would be counted as compcetitors 1n the local radio market.

Main Street 1s the hicensee of a single I'M radio station: WLNG, Sag Harbor, New

York. WLNG and a small sct of Class A (6 kW) stations compete against each other in

the small but heavily-consohdated market of Eastern Long Island, otherwise known as the
Hamptons  Arbitron includes this market in a much larger geographic grouping known as

the “Nassau Suftolk” MSA. Main Street can therefore testify to the aberrant results of any
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policy that would arbitrarily peg all market definitions to the Arbitron MSA. Indeed, on
March 27, 2002 Main Street subnutted Comumnents 1n the above-captioned proceedings 11-
lustrating this pomt  T'hese Comments should have mformed the Comnussion’s delibera-
tions to the extent of persuading the FCC agamst a rule automatically relying on the Arbn-
tron MSA  Likewise, Main Street’s experience as a commerctal broadcaster contradicts
any notion that noncommercial stations compete with their for-profit counterparts m the
manner contemplated by Congress 1n fashioning the numerical radio ownership limuts.
Main Street hereby amplifies the defects 1t dentified previously and elaborates on them.
As explained below, the Commussion should reconsider its adoption of the Arbitron MSA
to define local radio markets and either (1) reinstate the previous market definition, or (2)
clarify that an “actual presence” test will trump any presumption in favor of the Arbitron
MSA Furthermore, the Commuission should reconsider the treatment of noncommercial

stations as compcetitors i local radio markets.

A. FCC Use of Arbitron-Defined Markets is Contrary to the Public Interest.
Relying on the Arbitron MSA to evaluate compliance with the Multiple Ownership
Rules suffers from at least four fatal flaws. First, using the Arbitron MSA as a presump-
five definition of the local radio market for FCC purposes produces arbitrary and capn-
cious results. Second, depending on the Arbitron MSA necessarily neglects the FCC’s ob-

higation to regulate broadcasters in a manner consistent with the public interest and instead
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unlawiully delegates the Commission’s responsibilities to a private entity, Third, the FCC
faled to consider Main Street’s arguments egamnst undue reliance on the Arbitron MSA to
cvaluate compliance with the Multiple Ownership Rules. Fourth, the adoption of a market
defimuion derived solely from the Arbitron MSA rctamns all of the defects, 1dentified by
Main Street, mn an inflexiblc apphcation of the previous market definition, and adds new
defects as well

l. Using the Arbitron MSA produces arbitrary and eapricious results.

The goal of the FCC”s Multiple Ownership Rules has long been “to promote com-
petition and viewpomt diversity within local radio markets.” Bienmal Review Report,
1998 Bienmal Regulatory Review, 15 FCC Red 11058, 952 (2000).  Strict comphiance
with the Rules may produce “unintended results that are contrary to Congress’ intent” 1f
the methodology employed 1s inconsistent with “a rational definition of radio ‘market’ that
reflects the number of stations to which listeners 1n a particular market actually have ac-
cess.” 998 Biennmial Regularory Review, supra, aty 64-65 The Rules were designed to
reflect “the actual options available to hsteners and market conditions facing the parttcular
stations 1n question.” Paiieson Brothers, Inc., 8 FCC Red 7595, 7596 (1993). Thus, the
FCC’s Muluiple Ownership Rules should rely on a radio market definition precisely to es-
tablish where Tisteners and advertisers confront cssentiatly 1dentical choices, so as to en-

surc that histeners and advertisers have a mmimmum threshold number of competing op-

tions.
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One can castly ciscern how the conflicting, distinct purposes of Arbitron and the
FCC would militate against reliance on the Arbitron MSA to measure compliance with the
Multiple Ownership Rules. The public interest in competition and diversity, as opposed to
advertisers’ interest in paymg rational rates, 1s achieved only 1f the geographic area 1s de-
fined as a result of an analysis that predicts the actual presence of every station 1n a mar-
ket relevant to a proposed transaction.

Arbitron, however, cares not a {ig about the public interest or the actual presence of
stations n the precise geographic market relevant to a proposed transaction. Rather, Arbi-
tron 1s interested 1n selling to broadcasters and advertisers in a geographic region subscrip-
tions (o a very expensive service that purports to reflect audience share within that geo-
graphic region. Arbitron’s customers have not historically concerned themselves with the
number of stations in a market, s ¢ , where the same consumers were faced with the same
choices. [nstead, Arbitron’s customers carce only for data that can be construed as showing
that & given station or group rcaches a maximum number of listeners 1n a region that will
not prove a stumbhng block to the decision to buy time

The IFCC now plans to begin with a geographic arca as defined by Arbitron mstcad
of ending with a geographic arca as defined by evidence or predictions of an actual pres-

ence by every included station. In doing so, the FCC has placed the cart before the horse.

As u result, the Commusston would now 1gnore the fact that large regions within a given

MSA may not recerve the signals of those stations that Arbitron has included in the mar-



ket. Relying on a methodology so poorly matched to the logical framework of the Rules 1s
certain to producc arbitrary and capricious results.

[n view of the flaws in the Arbitron-defined market for FCC multiple ownership
purposes, perhaps the most troubling aspect of the Order 1s its failure to provide any gud-
ance with respect to just how hard and fast the agency has established the “presumptive”
Arbitron market definition as the measure of the relevant market. Can this presumption be
overcome In theory and in practice? Under the previous standard, the Commssion had a
listory of exercising discretion where evidence that a given station had no actual competi-
tive presence n a market rebutted anomalous results that would flow from a less flexible
approach. Under the new methodology, preciscly what standard, 1f any, will be used 1o
determine whether the evidence 1s sufficient to overcome the presumption in favor of the
Arbitron market? The Order s silence on these questions suggests that the Arbitron defi-
nttton was adopted for want of an casy alternative. The Order betrays a lack of caretul
dehiberation in the public interest to support the conclusion that an Arbitron definttion
would constitute an improvement over the old one.

In order to avoid an arbitrary and capricious outcome, any presumption must, both
in theory and n practice, permut a party to overcome the presumption with evidence that

the Arbitron MSA does not reflect the actual choices available to actual people. Ata

mimmum, the FCC should clanfy that 1t retains the discretion — and responsibility - to

recognize evidence that a station or stations that Arbitron may treat as “m” a given MSA
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does not have an actual presence in the smaller area that is served by stations involved in a
particular proposed transaction  In short, an “actual presence” test must trump any pre-
sumption in favor of the Arbitron MSA.

I'o date, the FCC had relied on the coverage contours of the stations involved m a
given transaction. That s the best starting place for determining whether a station s actu-
ally present in a market 'The market area served by the typicat Class C facility 1s on the
order of fwenty fimes us large as that reached by a Class A station. In the Nassau-Suffolk
MSA discussed in Main Street’s Comments, the higher powered Class B stations do not
reach the east end of Long Island, where hsteners and advertisers rely on the set of local
['M stations 1dentificd by the former contour overlap method as market participants. What
should fogically be a separate “markcet” for purposes of FCC analysis 1s not, because Mam
Strect has found that it cannot atford Arbitron’s services. Main Street’s largest competi-
tor, AAA Lintertainment (with five FM stations there!) would evidently prefer that adver-
tisers be 1gnorant of Main Strect’s strong presence 1n the east end of Long Island. Thus,
there 1s little marginal subscription revenue available to Arbitron from carving out a sepa-
rate MSA that would reflect market realities  In short, Arbitron’s geographic boundaries
may be convenient, but as a rule they are less accurate than a radio signal propagation

standard at predicting stations’ actual presence in a market.

1. Relying on Arbitron neglects the FCC’s public interest obligation and
unlawfully delegates power to a private entity.

The FCC responds to concerns about the unreliabrhity of Arbitron MSAs as an mndi-



5

cator of the local radio market, in part, by describing Arbitron’s ability to adapt 1ts market
defimtion Order at 277 - At the same time, the FCC 1s adopting a two-year delay in its
recogiitton of the effect of Arbitron’s changes i order to keep Arbitron’s admutted
adaptability from bemg used to manipulate the Rules and win approval of otherwise sus-
pect transactions. fd at 278 Obviously, 1t 1s difficult to reconcile these conflicting princi-
ples. [t s simply impossible to provide for timely changes 1in market deftnitions, while
miposing a two-year lag before changes become effective.

FEven more troubling 1s the FCC’s apparent complete surrendering of its own rolc
as guardian of the public interest to a private entity, and a private monopoly at that. In
contrast to the FCC’s mandate to consider commients from all interested parties, Arbitron’s
adaptability 1s restnicted to those who subscribe to 1ts service. In short, smaller broadcast-
crs that cannot afford to subscribe to Arbitron’s service are essentially disenfranchised by
the new dependence on Arbitron-defined markets. Arbitron certainly has no imcentive to
respond to the concerns of non-subscribers, even where (and, perhaps, espectally where)
such non-subscribers might be able to demonstrate that Arbitron’s market definitions do
not retlect the actual presence of stations m a market or a geographic area that makes
scnse under fundamental principles of cconomics.

Moreover, the FCC cannot delegate to Arbitron power that it does not have. Since

the FCC has no power except for that which 1s delegated to it by Congress, the agency

cannot delegate to Arbitron a role that Congress could not delegate directly. 1t 1s well
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cstabhished that Congress may not delegate 1ts own power to a private entity such as Arbi-
tron. A L A Schecter Poultry Corp.v. U S, 295 U.S. 495 (1935). To the extent that the
FCC relies solely on Arbitron-defined markets to evaluate compliance with the FC('s
Multiple Owncership Rules, the Order constitutes an unlawful delegation of federal power

1o a private enfity

III.  The Commission Failed to Consider the Inadequacy of Arbitron’s Mar-
ket Boundaries for FCC Purposes.

Remarkably, the Order does not speak to the substance of Main Street’s Comments
at all. Specifically, Main Street was onc of the few commenters in this proceeding to
demonstrate the inadequacy of reliance on radio markets as defined by Arbitron in some
situatrons. Yet the Commussion failed to consider Main Street’s emphatic rejection of the
notion that because geographic markets as drawn by Arbitron are used by some advertisers
in some sttuations they are appropriate for FCC purposes

Main Street offered 1ts own circumstances as an 1llustration of how mappropriate
an Arbitron-defined market would be. The Arbilron Metro in which WLNG operatcs 15
the Nassau-Suffolk market. This vast area 1s more than a hundred miles long, far too large
to be served by any single radio station  Its heavily populated western scctions (Nassau
and Western Suffolk Counties) include over fwo mullion people who are not reached by the
signals of WLNG or any of the other stations with which WLNG competes on the East
End of Long Istand. Conversely, none of the stations that serve Nassau County competes

in the Hamptons, becausc none of them has any apprecrable reliable signal there. Adop-
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tion of a market detinition that turns a blind eye to the unrealistic naturc of such Arbitron

“markets” cannot be consistent with the public interest

IV.  The new market definition retains all of the defects in an intlexible
application of the previous market definition.

Inats Conments, Main Street noted that an inflexible application ot the old market
definition could produce irrational results. Comments at 6-8. Many of these concerns
were desernibed in the Order as good cause for disposing of the old market definition en-
tirely. As much as Man Street recognizes these problems with the old system, the solu-
tion adopted by the Commission amounts to climination of baby along with bathwater.

As Main Street’s Comments explamned, the FCC enjoyed discretion to overiook
contour overlap when the cvidence reveals that stations were not actually present 1n the
market relevant to a proposed transaction. In fact, the agency is obliged to exercise that
discretion. Comments at 4-9  Unfortunately, as noted above, the Order provides no guid-
ance as to how an applicant or petitioner may overcome the presumption m favor of an
Arbitron MSA  In the name of improving on the previous methodology, the Commission
may have made matters considerably worse

In the event that the Commussion remains determincd to adopt the Arbitron MSA as
the measure of the relevant geographic market, the FCC should provide the mussing guid-
ance as to how the presumption 1n favor of Arbitron-defined markets can be overcome. At
a4 mimimum, the agency should clanfy that the presumption will be overcome by evidence

that stations tcluded 1n a market by Arbitron do not actually compete for listeners with
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the stations mvolved 1n a proposed assignment or transfer.
B. Noncommercial Stations do not Compete With Commercial Stations.

IFinally, 1t 1s oxymoronic to count noncommercial stations as competitors of com-
mercial icensees. Commercial stations compete with each other for advertisers, whereas
noncommercial operators do not While noncommercial licensces may contribute to the
diversity of viewpoints avaitable in a market, they are trrelevant to any analysis of eco-
normc competition. “Underwrniting announcements” should only be allowed to a point
short of where they would compronuse the fundamental noncommercial nature of opera-
tions m the reserved band. That point 1s also short of where non-commerciat stations can
be considered full market participants for purposes of the multiple ownerslip rules.

A markct might theoretically support five noncommercial statrons, but 1f only one
party controls all of the commercial stations on which advertisers may advertise, that sole
commercial operator enjoys a monopoly. it therefore makes no sense to evaluate the com-
petitive conditions m a market by treating noncommercial stations as relevant to the nu-
merator or denominator relevant to the statutory numencal limts. This s cspecially sig-
mificant m hight of the fact that the multiple ownership rules do not apply to non-
commercial stations  What the Commussion might count as five antagonistic voices today
for purposcs ol the denominator in a transaction in the commercial band may next year be
Just one voice.

Accordingly, the Comnussion should exclude noncommercial stations when evalu-
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ating compliance with the Multiple Ownership Rules.
CONCLUSION

In view of'the foregoing, the Commussion should reconsider its adoption of the Ar-
bitron MSA as a means of measuring complhiance with the Multiple Ownership Rulcs.
The FCC should erther retain the previous market definition and the discretion that histori-
cally accompanued it, or clarify that any presumption n favor of the new market definttion
will be overcome by an actual presence test. Furthermore, the Commuission should ex-
clude noncommercial stations from the count of stations that actually compete for
advertising revenue with commercial hicensees for advertising revenue.
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